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State court judicial leaders are more than stewards of
a branch of government: they are leaders of a demo-
cratic society. Like their executive and legislative
peers, effective state court leaders are deeply engaged
in political tasks essential to the legitimacy of demo-
cratic governance. However, for state court leaders,
the restrained and prudent use of judicial branch au-
thority is what maximizes their capacity to exercise
their broader responsibility as leaders of a democratic
society. Court leaders therefore, in contrast to leaders
of the other branches, need to carefully limit reliance
on their institutional capital for purposes of advocat-
ing the budgetary and other institutional needs of the

judicial branch.

There is reluctance to ascribe the word “political” to
any function of state judicial leadership. Especially
when used in its pejorative sense, the word can seem
particularly jarring—a call for exalted judges to en-
gage in crass politics—but defined more broadly, “po-
litical” should be understood and conceptualized to
capture the honorable aspirations of leaders of a dem-
ocratic society. In fact, state judicial political leader-
ship is critical to the health of American democracy

in the 21% century.

Contemporary state judicial leaders well understand
that their leadership responsibilities extend far be-
yond the traditional obligations of opinion writing
and case management. Indeed, modern chief judges
are so familiar with the consuming tasks of institu-
tional administration, budget negotiations, and legis-
lative and executive relations—to name but a few—
that they have described themselves as having a “day
job” (in which administrative and management du-
ties are addressed) and a “night job” (in which briefs

are read and opinions written).

‘The day job/night job description captures a reality of
state judicial leadership that is largely unrecognized
by the public, ignored by scholars of government,
and sometimes only dimly perceived by judicial col-
leagues. Political leadership is part and parcel of any
state court leader’s daily role. Yet even those justices
attuned to the day and night demands of state court
leadership can underestimate the political dimension

of their leadership responsibility.

As conceptualized here, the political component of
state judicial leadership is one that seeks to strengthen
the democratic polity by capitalizing on the unique
attributes of state judicial leaders in the American
democratic experiment. Unlike their federal coun-
terparts—appointed for life by the president—state
court leaders are regularly accountable to the citi-
zenry they serve, often either through direct elections
or judicial retention hearings by legislators. Indeed,
state judicial initiatives are characterized by accessibil-
ity, accountability, transparency, and citizen engage-
ment. Even beyond formal mechanisms like elections
and retention hearings, state court leaders are often
exposed to informal feedback as well—from litigants
to legislators. For state judicial leaders, there’s little

anonymity in their work.

On the job, our federalist system immerses state judi-
cial leaders in the thicket of competing political inter-
ests. When perceived solely as stewards of the judicia-
ry, successful state judicial leadership is measured by
how well one emerges from that thicket with priori-
ties and independence intact. But the public does not
evaluate state judicial leadership by asking “how well
is the branch managed?” The public measures state
judicial leaders—as they should-by the success with
which those leaders enhance virtues of a democratic

society—fairness, equality, liberty, and integrity.

Contemporary state judicial
leaders well understand that
their leadership responsibilities
extend far beyond the

traditional obligations of
opinion writing and case
management.

How then might one envision a political dimension
of state judicial leadership that could enhance the
principles and norms that enable us to be a demo-
cratic polity? What value might a new conceptualiza-

tion of the political aspect of state court leadership
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The political context of
state judicial leadership is
distinct from the special

interest environment

in which executive and
legislative branch leaders
must operate.

produce for democratic governance? Under what au-

thority could that value be produced?

To paraphrase John Dewey: if civic leadership is call-
ing into existence a public that could understand and
act in its own interest,' state judicial leaders—free
of the special interest politics that constrain execu-
tive and legislative leaders—are uniquely positioned
to foster the broadest conception of the public good.
The political context of state judicial leadership is dis-
tinct from the special interest environment in which
executive and legislative branch leaders must operate.
The familiar litany of perverse incentives (political
fund raising, political attack ads, single issue con-
stituencies, etc.) has weakened the capacity of execu-
tive and legislative leaders to speak to, and act in, the

broader best interest of the social polity.

Chief judges, even if elected, have been relatively
insulated from partisan politics, and effective state
judicial leadership has been largely unrelated to the
method of selection. The move to transform judicial
elections into highly partisan political contests in-
distinguishable from executive and legislative races
threatens judicial independence.” It also risks mak-
ing state judicial leaders, in public perception, “just
like politicians.” State judicial leaders derive authority
from the citizen’s conception of the judiciary’s role in
American democracy. The public consistently places
greater trust in the judiciary than in either the execu-

tive or legislative branches.’

2 | PERSPECTIVES ON STATE COURT LEADERSHIP SERIES

THE POLITICS OF RESTRAINT

In an age of political excess, restraint is little valued
as a source of political authority. By training, tem-
perament, and judicial function, state court leaders
rightly conceive restraint as a virtue essential to the
branch’s legitimacy. But restraint can provide state
judicial leaders the standing to exercise the necessary
political dimension of their leadership. The restrained
and prudent use of judicial branch authority maxi-
mizes the capacity of state judicial leaders to exercise
their broader responsibility as leaders of a democratic

society.

The affirmative rights that typify many state con-
stitutions (e.g., the right to privacy, the right to ad-
equate education) often compel judicial decisions
that prompt public, legislative, and executive branch
responses.* The structure of state constitutional law
provides legitimate roles for the public, legislature,
and executive in responding to judicial opinions.’
State constitutional amendments prompted by citi-
zen initiative petitions or a state’s legislative process
are often a part of the “constitutional discourse.” Ef-
fective state judicial leadership recognizes that judi-

cial authority is not ultimate authority.

The politics of restraint cautions judicial leaders to
be equally alert to nuances of political engagement
in judicial advocacy of programs and appropriations.
Every state judicial leader engaged in the challenges
confronted by American society understands the in-
herent tension between the judicial responsibility to
decide cases and the desire to alter the social condi-

tions that give rise to those cases.

“Problem solving courts,” of which “drug courts,”
“mental health courts,” and “fathering courts” are but
three examples, represent responses of state judicial
leaders to the understandable desire to confront “the
fierce urgency of now.”® Yet such initiatives—which
require interaction with legislators and other stake-
holders—must be accompanied by a nuanced calcula-
tion of both the cost of that political engagement and
the risk of compromising the distinct status of the ju-
diciary as impartial adjudicators.” Restraint provides
a value for state judicial leaders who are compelled to

navigate the currents of interbranch relations.



If judicial independence is to be found in the freedom
to design the architecture of one’s own restraint, state
judicial leaders must be particularly attuned to how
they expend political capital in building the architec-
ture. For example, a state judicial leadership initiative
that secks to marshal legislative support for judicial
appropriations by enlisting the lobbying power of
the business community could raise questions of its
potential effect on the judiciary’s reputation for deci-
sional independence. A judicial independence, histor-
ically rooted in the capacity to produce case decisions
free from influence, cautions restraint in utilizing a
state judicial leader’s political capital for protecting
funding when it may be needed to preserve decisional

independence.®

A useful framework for envisioning a coherent exer-
cise of state judicial political leadership may be found
in a state judicial leader’s response to three questions:
(1) Who am I? (2) To whom am I speaking? and (3)
What do I say? Consistent with the concept of state
judicial leadership asserted here, if the answer is: “I
am a leader of a democratic society speaking to the
citizenry in order to advance the principles and norms
of our social polity,” one may find the beginnings of
a leadership strategy that marshals the authority of
chief judges to be a different kind of political leader.

“State of the Judiciary” speeches provide one context
in which the distinctive voice of the state judicial
leadership may be amplified to address the princi-
ples and norms of a democratic society. A governor’s
“State of the State” address, infused with political
self-interest and programmatic agenda, is communi-
cated in the dialect of special interests. State judicial
leaders, free from the constraints of interest politics,
can speak with a different vocabulary—one focused
more explicitly on the citizenry and the ideals of a
democratic society. State judicial leaders with a plat-
form and purpose to invoke the broadest, best values
of a democratic society must be wary of narrower ob-

jectives that can mute their voices.

Every judicial leader who addresses the state of the ju-
diciary makes choices on what to say and how to say
it.” Vocabulary matters. State of the judiciary speech-
es typically fall somewhere on a continuum from

those who frame their message in the language of

service delivery, efficiency, and branch management
to those who use the platform to call forth a public
that can perceive its interest in principles of equality,
fairness, and liberty. Of course, a state of the judiciary
address seldom allows picking just one end of that
continuum. No state judicial leader can avoid the
ramifications of a budget crisis, and effective speeches
have eloquently related budget choices to the broader

societal goals of fairness and access to justice

The political dimension of state judicial leadership
can be strengthened by sensitivity to the role of other
branches in shaping state constitutional law, an ap-
preciation of the risk of problem-solving courts to ju-
dicial authority, and a nuanced response to the nego-
tiation of judicial accountability and independence.
The capacity of chief judges to advance the principles
and norms of a democratic polity can be enhanced by

the power of restraint.

Every judicial leader who
addresses the state of the

judiciary makes choices on
what to say and how to say it.

State judicial leaders have always, and will always, con-
front a gap between judicial goals and the resources to
meet those goals. Ultimately, the judiciary’s claim for
adequate resources rarely depends solely upon a judi-
cial leader’s capacity to manage the branch. Instead,
the authority of the judiciary to draw on the limited
resources of a democratic society rests upon the ex-
tent to which the citizenry endorses the values the
judiciary represents. That is why state judicial leaders
who seek to fulfill their broader responsibility as lead-
ers of a democratic society must continuously remind
themselves that they speak for more than a branch of
government, about more than budgets, to more than
an audience of interests. In fact, the strongest tool a
respected state judicial leader has isnt “branch inde-
pendence” so much as it is the standing to articulate

the values of a democratic society.
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The state judicial leadership challenge of 21%-cen-
tury America will not be limited to protecting and
enhancing judicial legitimacy. In a future that will
transform today’s judiciary, judicial leaders will need
more than the authority of their branch. They will
need a voice—restrained but persistent—that derives
authority from a citizenry that judicial leaders have
called into existence to understand and act in its own
best interest. A court’s ability to “do equal right and
justice” doesn’t just happen by virtue of words written
into constitutions generations ago. Maintaining the
power and freedom to accomplish justice is a con-
stant political struggle—as it should be in a demo-

cratic society.

In a future that will transform

today’s judiciary, judicial
leaders will need more than the
authority of their branch. They

will need a voice—restrained
but persistent.
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